BEFORE THE ENVIRONMENTAL APPEALS BOARD
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C,

In re:

John A. Biewer Co. of Toledo, Inc. RCRA Appeal Nos. 10-01 and 10-02
Docket No. RCRA-05-2008-0006
RESPONSE TO COMPLAINANT’S

and MOTION TO FILE A BRIEF IN
RESPONSE TO APPEAL BRIEF OF
John A. Biewer Co. of Ohio, Inc. RESPONDENTS-APPELLEES

Docket No. RCRA-05-2008-0007

On Friday, October 22, 2010, Complainant-Appellant filed a motion seeking leave of this
Board to file another appeal brief to respond to the appeal brief filed by Respondents-Appellees on
October 18, 2010. The stated reason for Appellant’s request is “the complexity of the issues present
in this matter and because Respondents appear to have raised several additional new issues and
arguments in their brief.”

With respect to the “new issues” raised in Appellees’ brief, Appellees submit that issues such
as whether Appellant even preserved certain issues for appeal should not be considered a “new
issue” since every appellant is required to demonstrate that it has preserved the issues for appeal.
Furthermore, with respect to the attorney’s fee issue identified in the motion, Judge Moran in his
initial decision sought guidance from the EAB on this issue (Initial Decision, p. 17, fn. 28), the issue
was briefed by both parties before Judge Moran, and there is certainly nothing “new” about the issue
now. Appellant simply chose not to brief the issue.

Finally, as to the “complexity of issues,” it would seem that Appellees are faced with the
same complexity as Appellant, and if any reply briefs are allowed, both parties should be granted the

right to file a reply brief. Moreover, since both parties have exhaustively briefed this appeal with
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100-plus page briefs, Appellees submit that if any further briefing is allowed by one or both parties,
such briefs should be limited to 10 pages and limited to the “new issues” Appellant claims to have

been raised in Appellees’ appeal brief.
Respectfully submitted,

MIKA MEYERS BECKETT & JONES rLc
Attorneys for Appellees

Dated: October 25, 2010 By: qgam/ﬂ ﬁ

las A. Donnell
Monroe Avenue, NW
Grand Rapids, MI 49503
(616) 632-8000
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